
 

 

CHARTER TOWNSHIP OF HIGHLAND 

ZONING BOARD OF APPEALS 

APPROVED MINUTES 

July 6, 2016 

 

 

The meeting was called to order at 7:30 p.m.  

 

ROLL CALL:   Mary Michaels, Chairperson 

    Margie Brockway, Vice Chairperson  

  Jacob Probe, Secretary  

  Robert Hoffman 

  Eugene Beach - Absent 

  John Miller  

  David Gerathy 

      

  Candace Sereno, Recording Secretary 

 

Visitors:     10 

 

Mr. Probe, Secretary, took roll call and stated that there was not a full board present. Ms. 

Michaels, the Chairperson, welcomed those present and explained the procedure to address 

the Board. Ms. Michaels informed the applicants that four affirmative votes are required to 

approve a motion.  Ms. Michaels explained that if the applicant’s variance request is 

approved, the minutes of the meeting would be approved on July 20, 2016 and the building 

permits can be applied for around the 25th of July. 

 

 

New Business: 

 

1.           CASE NUMBER:                    16-14                                                                             

              COMPLAINT #:                                     NONE                           

              ZONING:                                                LV 

              PARCEL #:                                            11-13253-019     

              PROPERTY ADDRESS:                       2998 Summit Dr.     

              APPLICANT:                                         Lynch, Martin 

              OWNER:                                                Lynch, Martin & Denise 

              VARIANCE REQUESTED:                  1) 25 ft. variance from 65 ft. to 40 ft. 

for ordinary high water mark setback for 

pool edge (Section 9.02.D) 

2) 13 ft. variance from 40 ft. to 27 ft. for 

rear yard setback for patio (Section 

9.02.B.3) 

3) 16 ft. variance from 51 ft. to 35 ft. for 

ordinary high water mark setback for 

uncovered porch (patio) (Section 

9.02.D.b) 

These variances are for an in-ground 

pool and patio. 
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Ms. Michaels asked the applicant if he would like his case to be heard as there was not a full 

board present.  Mr. Martin Lynch, applicant & owner, stated that he would like to have his 

case heard. 

 

Discussion from the Applicant:  

 

Mr. Martin Lynch, applicant & owner, 2998 Summit Dr., Highland, MI was present and 

submitted a packet with some additional information that had some changes from his 

previous variance request in Case No. 14-07. 

 

Mr. Brad Balkwill, AZD Architects, 665 Hulet, Suite 100, Bloomfield Hills, MI was present 

in support of Mr. Lynch.  Mr. Balkwill stated that they reviewed the minutes from the last 

variance request, Case No. 14-07, that was denied to try to address the issues and concerns.  

Mr. Balkwill explained that they reduced the size of the pool and relocated the pool to be as 

close to the house as possible in order to stay as far away from the lake as possible.  Mr. 

Balkwill stated that the lake setback of 65 ft. is very difficult on this property due to the 

shape and non-conforming condition which warranted the previous variances required to 

even build the home.  He addressed the concern of the property being overdeveloped by 

explaining that the property is approximately 15,500 sq. ft and the ordinance allows a 30% 

coverage and the house and deck now is approximately 2400 sq. ft. in coverage and the 

proposed pool is approximately 20 ft. by 28 ft. L-shaped with a large portion being a Baha 

deck.  Mr. Balkwill felt that it is really the shape of the property causing these hardships.  He 

continued to explain that they took a lot of care in trying to minimize how close to the lake 

they were and to make sure there was not an impact to any of the neighbors.  Mr. Balkwill 

addressed the concern that the pool was more of an amenity and wanted to say that in today’s 

day and age, a pool is not an irregular use.  He summarized that they tried to take all of the 

concerns into account and tried to be very conscious of the size of the pool while proposing a 

pool that is still large enough for the family to enjoy. 

 

Mr. Balkwill pointed out that there is a petition in the packet that was signed by many 

neighbors in support of the proposed pool and that there is also a rendering of some possible 

landscaping ideas. 

 

Mr. Lynch explained that there are three pictures of three other pools that are in Highland 

Township and on White Lake.  Mr. Lynch stated that he realizes that every property is 

different but he wanted to point out that one of the pools is further away from the lake but the 

other two were closer to the lake than his variance request. 

 

Discussion from the Board: 

 

Mr. Hoffman asked Mr. Lynch if the current variance request is less than the previous 

variance requests.  Mr. Lynch stated that it is less.  Ms. Brockway stated that the current 

variance request is 5 ft. further from the high water mark than the previously denied request. 

 

There was some discussion regarding the second and third variance requests for the patio or 

uncovered patio.  Mr. Lynch explained that the patio is the cement pool apron that will be at 
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grade level. 

 

Ms. Brockway questioned Mr. Lynch regarding whether the pool will be salt water or 

chlorine.  Mr. Lynch explained that they are planning to have a salt water pool in an effort to 

be more environmentally safe.  Ms. Brockway stated that she has access to White Lake and 

after viewing the property she agrees with Mr. Lynch that his proposed pool is farther away 

from a few of the other pools on White Lake from a visual standpoint.  She also is familiar 

with the quality of lake in front of the property and can understand why they would like a 

pool as the condition of the lake in that area is not desirable for swimming. 

 

Mr. Hoffman stated that he does not have any objection with this pool.  He thinks it will be 

aesthetically beautiful and pointed out that Mr. Lynch has a petition from his neighbors in 

support and that no one in attendance was in objection to the variance request. 

 

Ms. Brockway agreed with Mr. Hoffman and complimented the homeowner on re-working 

the plans to address some of the Zoning Board of Appeals concerns or issues. 

 

Mr. Miller explained that he still has some of the same concerns as the last time the applicant 

was before the board for a similar variance request.  He wanted to point out that since he has 

been on the zoning board, the ZBA has denied every request for an accessory structure within 

the high water mark setback.  Under the current zoning ordinance, the ZBA has not granted a 

request for pool within the high water mark setback and the township staff has confirmed that 

the prior pools were built under the prior zoning ordinance.  Mr. Miller pointed out that this 

lot is not different than the vast majority of the lots in the Lakes and Village zoning district 

and he is concerned about starting a trend of having pools in the subaqueous setback next to 

every lake in front of every house.  He feels that it does pose an environmental danger 

whether it is salt or a chlorine pool and any discharge without the greenbelt could have a 

negative impact on aquatic life and plants. 

 

Mr. Probe agreed with Mr. Miller’s concerns.  Mr. Gerathy does appreciate that the applicant 

went back to the drawing board and reduced their variance request, but he is considering the 

points that Mr. Miller addressed. 

 

Mr. Lynch wanted to reply to Mr. Miller’s concern about the lot size being too small for a 

pool by pointing out that his lot is technically a double lot.  Mr. Gerathy clarified that it 

equates to the same thing that if a lot owner has a lot that is too small that affects the pool 

placement or if you have a larger lot that is overbuilt that affects the pool placement, the 

concern is the same.  Mr. Miller gave an example that an applicant could then state that their 

lot is more substandard than the last lot that the ZBA approved.   

 

Ms. Michaels pointed out that there was a variance request for a pool that was 200 ft. from 

Dunham Lake that the ZBA did not approve. 

 

Mr. Hoffman acknowledged Mr. Miller’s point but stated that he does not necessarily agree 

with the environmental concern.  Mr. Hoffman affirmed with Mr. Lynch that the elevation is 

fine and the proposed pool would be a gunite pool that rarely, if ever fail, and explained that 
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he did not feel that 40 ft. of a greenbelt or 65 ft. would make a difference especially on 

something that very likely will not happen.  Mr. Hoffman stated again that he did not have a 

problem with the pool and that he believed that all setback requirements are somewhat 

arbitrary. 

 

Mr. Miller responded that almost all statutes and ordinances can be seen as arbitrary, such as 

speed limits or drinking ages.  Most states and municipalities criminalize draining or drawing 

down pools into storm water systems because they have determined that the run-off can have 

negative effects on aquatic life and plants.  He pointed out that even if salt water is not as 

detrimental as chemicals, the ZBA is granting something that could easily be converted to 

chlorine and a new owner may not be as responsible as the current homeowner.  Mr. 

Hoffman stated that the ZBA cannot predict what laws future owners may break.  Mr. 

Gerathy explained that the ZBA does consider future owners in many of the decisions that 

are made.  Mr. Miller pointed out a concern that Mr. Beach had raised in Case No. 14-07.  In 

that case, Mr. Beach observed that this property has had an incremental development by 

piecemeal variance requests. 

 

Mr. Lynch responded with a question to Mr. Miller regarding multiple variance requests.  

Mr. Lynch stated that he does not recall returning for multiple variance requests and 

remembers building his home and needing some variances on one date and then returning 

requesting the pool.  Ms. Michaels listed the previous variance requests on the property, 

some were before Mr. Lynch owned the property.  Mr. Lynch felt that he only recalls 

requesting all of them at the same time.  Ms. Brockway pointed out that she does not agree 

with an applicant returning over the years for a new variance being a deliberate overbuilding 

intent.  She explained that when Mr. Lynch’s home was built they had a new baby and could 

not have predicted that they would want a pool.  Mr. Miller responded that Ms. Brockway’s 

point verifies that the request for a pool is more of a want than a need.  Mr. Hoffman stated 

that he believes that all variance requests and plans for a home are personal in nature.   

 

Motion: 

 

Mr. Hoffman moved in Case No. 16-14, parcel #11-13-253-019, applicant and owners, 

Martin & Denise Lynch, to grant the following variances 1) 25 ft. variance from 65 ft. to 40 

ft. for ordinary high water mark setback for pool edge (Section 9.02.D), 2) 13 ft. variance 

from 40 ft. to 27 ft. for rear yard setback for patio (Section 9.02.B.3) & 3) 16 ft. variance 

from 51 ft. to 35 ft. for ordinary high water mark setback for uncovered porch (patio) 

(Section 9.02.D.b).  These variances are for an in-ground pool and patio. 

 

The following facts and findings in support of the motion are as follows: 

 This is an existing lot of record irregular in shape. 

 The variance requests are minimal in relationship to the size of the lot. 

 The lot is the last lot on a dead-end street. 

 There is not an environmental impact in allowing this pool whether it is 65 ft. from 

the water’s edge or 40 ft. 

 



 

CHARTER TOWNSHIP OF HIGHLAND 

ZONING BOARD OF APPEALS 

July 6, 2016  Page 5 of 9 

 
 

Ms. Brockway supported and the motion was denied with a roll call vote:  Hoffman-yes; 

Miller-no; Brockway-yes; Gerathy-no; Probe-no; Michaels-no  (2 yes votes; 4 no votes) 

 

Motion: 

 

Mr. Miller moved in Case No. 16-14, parcel #11-13-253-019, applicant and owners, Martin 

& Denise Lynch to deny the following variances 1) 25 ft. variance from 65 ft. to 40 ft. for 

ordinary high water mark setback for pool edge (Section 9.02.D), 2) 13 ft. variance from 40 

ft. to 27 ft. for rear yard setback for patio (Section 9.02.B.3) & 3) 16 ft. variance from 51 ft. 

to 35 ft. for ordinary high water mark setback for uncovered porch (patio) (Section 9.02.D.b).  

These variances are for an in-ground pool and patio. 

 

In support of the motion, Mr. Miller noted that Zoning Ordinance 17.04(E)(1)-(7) provides 

that a dimensional variance shall not be granted by the Board of Appeals unless the applicant 

demonstrates that multiple conditions exist. The Applicant has failed to meet multiple 

requirements for a variance. 

 

In this case, it is not more difficult for the applicant to comply with the zoning ordinance than 

the “great majority of properties in the same zoning district.” As the LV properties have 

developed around Highland Township’s Lakes, the majority of the lots are small and would 

not be able to contain a swimming pool on the lot. Since the last zoning amendment, the 

ZBA has not granted any variances to place pools in the subaqueous setback.  Mr. Miller 

continued that in multiple variance requests in the last year the ZBA has denied the 

construction of accessory structures within the subaqueous setback. Recently, the ZBA 

denied a covered structure in case 15-41 on Vero Drive. In case number 15-25 we denied an 

accessory structure in subaqueous setback at 1885 Lakeview Lane. 

 

The variance request is personal in nature. In the applicant’s last application dated April 21, 

2014, he admitted that the variance request is “of a personal nature.” This lot has a large 

home and has been granted numerous prior variances. The parcel is currently being used for 

its intended purpose and is being used consistently with all adjacent properties. A swimming 

pool is not necessary for the reasonable use of the property—like a single family home. 

 

The applicant has previously been granted numerous variances, which has resulted in this lot 

being over developed. The applicant was aware, or should have been aware, of the zoning 

ordinance and its requirements when the home was purchased and when prior variances were 

sought. Had the applicant opted to build a smaller home, a variance request would not be 

necessary. 

 

The zoning ordinance requires a greenbelt adjacent to lakes. This requirement serves many 

purposes, including: erosion control, pollution filtering, and aesthetics. The applicant has 

previously admitted that this pool could be easily converted into a chlorine pool. Chlorine, 

salt and other chemicals used in maintaining pools and spas, which often include acidic or 

alkaline cleaning compounds, may have a negative impact on the plant and aquatic life in 
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surface waters if intentionally or inadvertently discharged. The applicant has not 

demonstrated that subsection 17.04(E)(1-7) this ordinance has been satisfied. 

 

Lastly, the variance is not the minimum necessary. The pool is still a large pool and there is 

no necessity for a swimming pool for the reasonable use and enjoyment of the parcel. 

Illustrative of this fact, in the applicant’s last application, he sought a larger pool, and it was 

denied. Undoubtedly, any pool could be smaller lessoning a requested setback. Furthermore, 

pools, hot tubs, and flumes can often times be constructed inside homes which would 

eliminate the need for any variance.   

 

Mr. Gerathy supported and the motion carried with a roll call vote:  Hoffman-no; Miller-yes; 

Brockway-no; Gerathy-yes; Probe-yes; Michaels-yes   (4 yes votes; 2 no votes) 

 

 

 

2.           CASE NUMBER:                    16-15                                                             

              COMPLAINT #:                                     NONE                            

              ZONING:                                                ARR 

              PARCEL #:                                            11-33-176-002     

              PROPERTY ADDRESS:                       2530 Rowe Rd.     

              APPLICANT:                                         Heinke, Paul 

              OWNER:                                                Heinke, Paul 

              VARIANCE REQUESTED:                  1) 18 ft. variance from 75 ft. to 57 ft. 

for the front yard setback (Section 4.15 

Schedule of Regulations) 

2) 44 ft. variance from 75 ft. to 31 ft. for 

the front yard setback (Section 4.15 

Schedule of Regulations) 

These variances are for a garage addition 

and a porch. 

 

Ms. Michaels asked the applicant if he would like his case to be heard as there was not a full 

board present.  Mr. Heinke stated that he would like to have his case heard. 

 

Discussion from the Applicant:  

 

Mr. Heinke, applicant & owner, 2530 Rowe Rd., Highland, MI was present and had nothing 

further to add to his application. 

 

Discussion from the Board: 

 

Mr. Miller stated that he had no problem with the variance request and affirmed that the 

property is a legal, non-conforming house on a large lot and this request is minimal given the 

existing structure.  Mr. Miller also stated it is consistent with the majority of homes in the 
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area. 

 

Mr. Probe agrees with Mr. Miller and pointed out that the garage variance is further back 

than the existing house with the way it sits on the lot. 

 

Motion: 

 

Mr. Miller moved in Case No. 16-15, parcel #11-33-176-002, applicant and owner, Paul 

Heinke, to grant the following variances from ordinance section 4.15 Schedule of 

Regulations, for an 18 ft. variance from 75 ft. to 57 ft. for the front yard setback and a 44 ft. 

variance from 75 ft. to 31 ft. also for the front yard setback, per plans submitted.  These 

variances are for a garage addition and a porch.   

 

The following facts and findings in support of the motion are as follows: 

 This is an existing lot of record zoned ARR. 

 It is a legal, non-conforming house. 

 The requested variance is minimal and in fact is moved further away than where the 

house is currently located. 

 Many homes on Rowe Rd. are a similar distance from the road. 

 The variance request will not alter the essential character of the neighborhood and it 

is consistent with most of the other homes that have adjoining garages. 

 Garages in Michigan are a reasonably necessary use of a parcel as a primary 

residence due to snow fall, inclement weather and other needs for covered parking. 

 

Mr. Gerathy supported and the motion carried with a roll call vote:  Hoffman-yes; Mr. 

Miller-yes; Brockway-yes; Gerathy-yes; Probe-yes; Michaels-yes   (6 yes votes) 

 

 

3.           CASE NUMBER:                    16-16                                                                             

              COMPLAINT #:                                     NONE                            

              ZONING:                                                ARR 

              PARCEL #:                                            11-03-376-014     

              PROPERTY ADDRESS:                       5400 Buckhorn Lake Rd.     

              APPLICANT:                                         Gaviglio, Adrian 

              OWNER:                                                 Gaviglio, Adrian & Doris 

              VARIANCE REQUESTED:                  1) 23 ft. variance from 40 ft. to 17 ft. 

for least side yard setback (Section 4.15 

Schedule of Regulations) 

This variance is for the construction of 

an accessory structure. 

 

 

 

Ms. Michaels asked the applicant if he would like his case to be heard as there was not a full 

board present.  Mr. Gaviglio stated that he would like to have his case heard. 



 

CHARTER TOWNSHIP OF HIGHLAND 

ZONING BOARD OF APPEALS 

July 6, 2016  Page 8 of 9 

 
 

Discussion from the Applicant:  

 

Adrian Gaviglio, applicant & owner, 5400 Buckhorn Lake Rd. Highland, MI was present and 

explained that when the first map was drafted it was before he knew where the gas line was.  

Miss Dig has come out to the home and the drawing and variance request reflects the location 

of the proposed accessory structure.  Mr. Gaviglio added that he and his wife have been 

residents of Highland Twp. since 1980 and raised their children in Highland.  He explained 

that he is very environmentally conscious and always concerned with environmental impacts.  

Mr. Gaviglio stated that his property is zoned as ARR and requires a 40 ft. variance.  

Unfortunately there are topographical issues. 

 

The next door neighbor submitted a letter of support.  Mr. Gaviglio pointed out that the 

neighbor’s home is quite a distance from the lot line. 

 

Discussion from the Board: 

 

Mr. Probe questioned the letter of support from the neighbor stating that they would like 

clarification on the exact placement of the barn and wanted to confirm that they are still in 

support.  Mr. Gaviglio explained that he has confirmed the exact placement with them.  Mr. 

Probe also stated that there is no view of the proposed barn from the neighbor’s driveway or 

property. 

 

Ms. Michaels questioned the placement of the barn because she could not get all the way 

down the driveway.  Mr. Gaviglio explained the area.  Ms. Michaels explained that the ZBA 

looks at the placement and the property just to confirm that it is in an optimal location to 

require the least variance request. 

 

Ms. Brockway and Mr. Miller stated that they had nothing to add and did not have a problem 

with the variance request. 

 

Motion: 

 

Mr. Gerathy moved in Case No. 16-16, parcel #11-03-376-014, applicant and owners, Adrian 

& Doris Gaviglio, to grant the following variance from ordinance section 4.15 Schedule of 

Regulations, for a 23 ft. variance from 40 ft. to 17 ft. for the least side yard setback.  This 

variance is for the construction of an accessory structure. 

 

The following facts and findings in support of the motion are as follows: 

 This is an existing lot of record. 

 There is an unusual amount of topography variation on the property and the proposed 

location will have the least amount of environmental impact on the trees and foliage. 

 The variance request will not harm or alter the essential character of the 

neighborhood. 

 The variance request will not impede neighbor’s light or air. 
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 The proposed location has less potential for a bad storm water consequence than other 

locations. 

 

Mr. Probe supported and the motion carried with a roll call vote:  Hoffman-yes; Brockway-

yes; Beach-yes; Gerathy-yes; Probe-yes; Michaels-yes   (6 yes votes) 

 

Minutes: 

 

Mr. Probe made a motion to approve the minutes from June 15, 2016 as corrected.  Mr. 

Gerathy supported and the motion carried with a unanimous voice vote (6 yes votes). 

 

 

Adjournment: 

 

At 8:34 p.m. Mr. Probe moved to adjourn the meeting.  Mr. Gerathy supported and the 

motion carried with a unanimous voice vote. (6 yes votes) 

 

Respectfully submitted, 

 

 

Mr. Jacob Probe, Secretary 

JP/cs 
 


